
DA21/0492 – Place of Public Worship - 53 Gregadoo Road, being Lot 4 in DP1142732 

Covenants 
 
The subdivision within which the site is located is the subject of an 88b Instrument that contains 
a number of listed restrictions. A number of the submissions received in objection to the 
development application made reference to the restrictive covenants on the land and argued 
that the proposed place of public worship was in breach of the covenants. 
 
The sections of the 88b Instrument that are specifically referenced by the objectors are 
detailed in the extracts below:- 
 

 



 

 
 
The 88b in this instance is one that was created by the developers (Catholic Church) at the 
time of subdivision. The developer has an impression of how future developments will occur 
across the subdivision and applies specific restrictions to suit such a viewpoint. However, 
these restrictions do not have the power to override planning legislation and therefore are not 
a consideration during the assessment of development applications. 
 
Clause 1.9A of the Wagga Wagga Local Environmental Plan 2010 specifically deals with this 
matter and clarifies as follows:- 

 
1.9A   Suspension of covenants, agreements and instruments 
(1)  For the purpose of enabling development on land in any zone to be carried out in 
accordance with this Plan or with a consent granted under the Act, any agreement, 
covenant or other similar instrument that restricts the carrying out of that development 
does not apply to the extent necessary to serve that purpose. 
 
(2)  This clause does not apply— 
(a)  to a covenant imposed by the Council or that the Council requires to be imposed,  

 
As noted in part (2) any Council imposed covenants continue to apply. When Council imposes 
a covenant within an 88b instrument it is ordinarily to protect the environment and as such 
must be taken into account when assessing a development application. This may include a 
range of different matters such as minimum finished floor levels for buildings within flood 
affected areas, compliance with land and management plans, access restrictions and building 
envelopes. 
 
In the subject development application the following restrictions are ones imposed by Council 
and these have been taken into account during the assessment. The 88b instrument 



authorizes Council to release, vary or modify any of the restrictions or positive covenants noted 
in the section below. This is the normal practice within any 88b instrument that Council 
imposed covenants can be varied, modified or uplifted by Council. 
 

 
 
 
 


